The charge that the passage of the 
copyright bill, Senate Bill 6330, will 
create a monopoly in the manufac- 
ture of automatic musical devices is 
false. 

The charge is solely based on certain contracts 
made by the Aeolian Company with a number of 
music publishers in the early part of 1902. It is 
represented that these contracts were part of a 
scheme to place the Aeolian Company in control 
of the business of making and selling automatic 
musical devices and that the enactment of the 
pending bill is sought in furtherance of the same 
scheme. 

But these charges and representations are utter- 
ly at variance with the facts. 

The contracts with the Aeolian Company are not 
calculated to give a monopoly to that company and 
they were not entered into with any such aim. They 
were not made in contemplation of any legislation 
such as is now pending, and they would not in any 
way be strengthened by the passage of the bill. 

The contracts originated under the following cir- 
cumstances : 

In 1888, when the manufacture of perforated rolls 
adapted to reproduce musical compositions was in 
its infancy, the United States Circuit Court, Dis- 
trict of Massachusetts in Kennedy vs. McTammany, 
33 Fed. Rep., 584, held that a perforated roll was 
not a “copy of sheet music” within the meaning of 
he copyright laws. This decision proceeded upon 
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the erroneous theory that the copyright protects not 
the musical composition, but only the “sheet of mu- 
sic” on which it is printed. An appeal was taken 
from this decision but abandoned before the argu- 
ment This decision was followed and relied upon 
in Stern v. Rosey, 17 App. Dist. Col., 562, that wax 
cylinders for use in phonographs were not infringe- 
ments; from which decision no appeal was taken. 

Since the rendition of these decisions the manu- 
facturers of these devices appropriated without 
compensation every popular composition and 
reaped enormous profits from the manufacture and 
sale thereof in the form of phonograph records and 
perforated rolls. 

This was the situation when a number of music 
publishers were approached by the Aeolian Com- 
pany with a proposition that offered a prospect of 
eventually securing some compensation for the use 
of musical compositions in mechanical instruments. 

The Aeolian Company, the pioneer in this field 
of industry, had invested ten million dollars, we are 
informed, in the building and equipment of plants 
for the manufacture of perforated rolls. It realized 
that its industry was based upon the appropriation 
ofthecompositions of others without compensation. 
It was aware of the clamor and discontent among 
publishers and composers against this iniquity. 
Text writers and high legal authorities on copyright 
(Scrutton’s Law of Copyright, 4th Ed. Eng. Pre- 
face, pp. VI and VII) expressed the opinion that a 
perforated roll or phonograph record was an in- 
fringement of the composition it was designed to 
represent. Such was held to be the law by the 
courts of last resort of Germany and Italy. Many 
confidently assorted that if the question were sub- 
mitted to the Supreme Court of the United States, 
it would, in pursuance of its policy of liberal con- 
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struction in copyright cases, hold perforated sheets 
and phonograph cylinders to be infringements of 
the composers’ copyrights. In any event, the ques- 
tion was an open one, never having been passed 
upon by the highest court in the land. 

A decision by the Supreme Court in any suit in 
favor of a composer would have meant the institu- 
tion of countless actions by every composer and 
publisher whose compositions were infringed, for 
injunctions, accountings of past profits and dam- 
ages. The Aeolian Company would in such a con- 
tingency be driven to financial destruction. It 
feared an adverse decision and it realized that it 
was very essential for its welfare and the protection 
of the investment of its stockholders, that it should 
take some precaution against a contingency of this 
kind. 

The Aeolian Company sought to protect itself by 
proposing to a number of music publishers the 
agreements now under discussion. In these agree- 
ments it offered to assist the publishers, by paying 
all the necessary fees, costs and expenses, in secur- 
ing a final determination by the Supreme Court 
upon a thoroughly prepared and well argued case 
upon the question as to whether the present copy- 
right laws are applicable to perforated music rolls. 

The Aeolian Company made this unusual and 
seemingly liberal offer, in order to obtain in return 
a more valuable concession by the publishers waiv- 
ing all past damages. 

The provision of the contracts dealing with this 
point, which was the real object in making them, 
reads : 


“And for and in consideration of the prem- 
ises The Aeolian Company hereby covenants 
and agrees to pay all proper expenses of con- 
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ducting the said suit for the purpose of test- 
ing the applicability of the United States Copy- 
right Laws to perforated sheets, and that if the 
Court of last resort shall in such suit decide 
that the United States Copyright Laws are ap- 
plicable to such perforated sheets, then in such 
case and from that time forward the Aeolian 
Company will keep books and render state- 
ments and pay royalties, as provided by the 
aforementioned agreements of even date here- 
with, but shall be free from obligation to make 
payments for the past ” 

By the last line of this clause the Aeolian Com- 
pany protected itself against the dangers that 
threatened its very existence. 

The agreements also provided for the payment of 
stated royalties, in the event of the applicability of 
the copyright laws being upheld by the Supreme 
Court, and in consideration for such royalties the 
Aeolian Company was granted the exclusive right 
to use the publishers’ compositions for its perfor- 
ated rolls. 

This proposition appealed to the publishers as 
at that time no publisher was getting a single penny 
from the manufacturers for producing his composi- 
tions upon mechanical devices, and the sale of sheet 
music was decreasing as to the sale of these perfor- 
ated rolls and phonograph records increased. The 
publishers jumped at this offer. Each publisher 
was naturally anxious to get something for his 
product, which up to that time had been taken away 
from him without compensation. 

To the publisher such a contract was a good busi- 
ness proposition. It would mean to a large pub- 
lisher thousands of dollars if the Court decided fa- 
vorably. The publisher naturally, as any other 
business man, wanted to get something for his prop- 
erty, and it was very advantageous to get the high- 


est Court to decide this question without paying 
the enormous expense of such a litigation. 

There was at that time no prospect of any legisla- 
tion being enacted by Congress, to extend copyright 
protection to mechanical devices, and the only hope 
lay in a test case carried up to the Supreme Court. 
But such a litigation was not easy, and required the 
best legal talent, besides the employment of a great 
many experts in the patent and musical field. And 
no single publisher or composer was rich enough to 
carry through so expensive a suit. 

The publishers did not hesitate to sign these con- 
tracts. It was done openly and above board. The 
whole world had knowledge of the making of the 
contracts, the terms thereof and the institution of 
the suit known as White-Smith Company against 
Apollo Company in pursuance thereof, which is 
now pending in the Supreme Court of the United 
States. There was no occasion for any scheming 
in the dark, for any conspiracy. There was no 
thought of anything but a plain business arrange- 
ment. » 

In view of these facts it seems absurd to say that 
•the publishers signed the contracts because they 
were conspiring with the Aeolian Company to give 
the latter a monopoly. 

What did the Aeolian Company actually get? 

It has not got anything as yet. For, it must be 
very carefully noted that these contracts do not go 
into effect until the Supreme Court decides in the 
case of White-Smith Company v. Apollo Company, 
that the present copyright laws are applicable to 
perforated sheets, and until that question is decided 
favorably the Aeolian Company acquires no rights 
whatever in the compositions. 

If the action of the White-Smith Company fails 
in the United States Supreme Court, as it has failed 
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in the United States Circuit Court, and in the Cir- 
cuit Court of Appeals, the contracts will become 
null and void. And this result will not be affected 
by the action of Congress on the pending bill. 

The contracts with the Aeolian Company do not 
contemplate the securing of legislation directly or 
indirectly. The consideration for the contracts was 
the securing of a decision of the Supreme Court in 
a test case to establish the applicability of the pres- 
ent copyright laws to mechanical devices, and upon 
the failure of that suit, all the contracts must fall. 
The enactment of legislation securing the same re- 
sult could not resuscitate the contracts. There is 
no provision of that kind to be found in the con- 
tracts, and there was no understanding, express or 
implied, that on the enactment of any legislation 
the Aeolian Company should secure any rights un- 
der the contracts. 

But even if the White-Smith Company suit 
should succeed, would the Aeolian Company ob- 
tain a monopoly of this entire industry of auto- 
matic musical devices, as is charged? 

By no means. 

In the first place, the contracts are expressly 
limited to perforated music sheets used in oper- 
ating keyboard musical instruments. 

All other automatic musical devices are not cov- 
ered by these contracts, and in most of them it is 
provided in so many words that they shall not be 
construed as covering the controllers of phono- 
graphs, zonopliones, music boxes, hand organs, or 
any other similar musical instruments. 

In view of this language what foundation is 
there for the monopoly cry of the manufacturers 
of phonographs, talking machines and other instru- 
ments that are operated by means of discs, cylin- 
ders, systems of proturberances and the many oth- 


er devices that cannot be classed as perforated 
sheets ! 

The charge will have to be limited to one branch 
of the automatic musical instrument industry, 
namely, that of perforated sheets. And it has no 
foundation there. 

The musical publishers who signed contracts 
with The Aeolian Company could not give a monop- 
oly of the musical productions because they did 
not control them themselves. 

Their agreements were undoubtedly sought by 
the Aeolian Company because they were the record 
owners of the copyrights of many popular compo- 
sitions. 

But a much larger number of the then existing 
firms did not join in these contracts. And in the 
five years that have since elapsed many new firms 
have sprung up. All of these have been able to 
compete with the publishers who were parties to 
the Aeolian contracts. They have not complained 
that they could not get good music to publish. 
Among the compositions published by these firms 
are many that have become popular. Even those 
publishers who five years ago did not control the 
w'orks of any well-known composer have since 
brought out great successes. It is a feature of 
the musical field that some of the most popular' suc- 
cesses are written by unknown composers. It is a 
field that cannot be controlled by any set of men. 

Furthermore, the publishers who became parties 
to the Aeolian contracts had no right to dispose of 
the mechanical rights in most of the compositions 
of which they held the copyrights. For, they hold 
the copyrights as trustees for the composers. 

The usual contracts between composers and pub- 
lishers by virtue of which the copyrights are taken 
out in the names of the publishers, are nothing 
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more than publishing contracts. The only rights 
that the publishers acquire are the publishing 
rights. The provisions as to compensation show 
that nothing more is intended. The contracts pro- 
vide for the payment of a royalty to the composer 
for every sheet of music published. There is no 
mention of any compensation for performing 
rights, and no publisher claims that he owns the 
performing rights because he holds the record-title 
to the copyright. The performing right is treated 
as a distinct and independent estate, belonging to 
the composer, and the composer disposes of it by 
a separate contract with a theatrical manager. 

This equally applies to mechanical rights. There 
is nothing said about them in the contracts under 
which the publishers hold the copyrights for the 
composers; no compensation is provided for the 
granting of these rights. These rights w r ere evi- 
dently not contemplated by the composer and pub- 
lisher when they made their contracts, because they 
were not thought of as en forcible rights. There 
was no intention on the part of the parties to effect 
a granting of these rights. Hence, they cannot be 
held to have been acquired by the publishers. 

The only compositions in which these publishers 
control the mechanical rights are those which they 
have bought outright. And these constitute a very 
insignificant portion of the musical productions 
held by them. 

A petition signed by nine-tenths of the compos- 
ers of the country, and among them all the leading 
composers, has been forwarded to the Committee 
asking for the passage of this bill. And in this pe- 
tition the composers positively deny that they were 
parties to any of the Aeolian contracts or in any 
wise sanctioned the same or even had knowledge 
thereof. It is also stated that most of the compos- 
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ers are not under contract with any publisher and 
that where such contracts exist they are for very 
limited periods, two years being the longest dura- 
tion, and the contracts relate solely to the publish- 
ing of music. 

The enactment of the pending bill will greatly 
strengthen the position taken by the composers that 
the publishers did not acquire the mechanical 
rights in their compositions and hence could not 
pass them over to the Aeolian Company. For, if 
this bill is enacted, these rights will be new rights 
created by the bill and could not possibly be 
claimed to have been assigned away by the compos- 
ers by contracts made before the rights came into 
existence. 

Since the introduction of this bill many compos- 
ers in their contracts with publishers reserve to 
themselves expressly the mechanical rights in their 
compositions. They thus anticipate Section 38 of 
the bill, which makes the right to use musical com- 
positions for perforated rolls or phonographic de- 
vices a separate and independent estate sub- 
ject to assignment, lease, license, gift, bequest 
or inheritance. The composer under this section 
of the bill will dispose of the mechanical rights to 
his compositions independently of his publishing 
rights, as he now does in the case of the performing 
rights of operas, musical comedies, plays, etc. 

Thus the Aeolian Company will be deprived of 
any chance of claiming under its contracts with the 
publishers any rights in the compositions that the 
latter are acquiring under the new contracts de- 
scribed or that they will acquire after the bill shall 
become law. 

How absurd, then, to claim that this bill was in- 
troduced at the request of the Aeolian Company or 
in its interest ! 
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The Aeolian Company had no hand in it what- 
ever, has had nothing to do with it in any manner, 
shape or form, and it had no representatives urg- 
ing its enactment at the conferences or before the 
Joint Committee of the Senate and House on Pat- 
ents at any of the hearings. The Copyright Bill is 
the result of a series of conferences extendi^; over /K 
one year in duration called by the Librarian of 
Congress to which were invited all organizations 
interested in copyright protection. The confer- 
ences were called because of the universal condem- 
nation of the present laws which do not adequate^ 
ly protect, for the purpose of drafting a bill for 
submission to Congress representing the views of 
all interested in the subject. And at these confer- 
ences the publisher's suggested subd. G, which was 
supported by the composers and the Authors’ Copy- 
right League. 

The proposed bill is not retroactive. It is to af- 
fect only such compositions as are copyrighted 
from the date of the enactment of the law. All 
compositions written from time immemorial up to 
the date of the passing of the law, are free to the 
manufacturers of perforated rolls and phonograph 
records to exploit, and make money out of, to their 
hearts’ content, without any interference whatever 
on the part of any publisher or composer. 

The enactment of the law will be a stimulus to 
the writing of good music, and make this country 
the musical center of the world. The manufac- 
turers will comb this country and Europe for men 
who have talent to write music and by paying them 
for their labors will cause them to exert the ener- 
gies of their minds in that direction. 

This country is becoming the leader in the dra- 
matic field simply because of the encouragement 
given to dramatists. If Mr. Belasco produces a 
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play like the “Music Master,’ his rival in business 
Mr. Harris, in order to compete and hold his pa- 
tronage presents “The Lion and the Mouse,” Mr. 
Frohman, “The Hypocrites,” Mr. Dillingham, “The 
Red Mill,” Mr. Shubert, “The Great Divide,” Mr. 
Fiske, “The New York Idea,” Mr. Brady, “The 
Law and the Man ;” and we could go on and enum- 
erate any number of masterpieces that have been 
written during the past three years, because of this 
great rivalry in the theatrical business. 

Can it be supposed that any of these managers 
would have sought the greatest dramatists and paid 
very large sums to get these masterpieces written 
and secure the right to produce them, if they 
knew that every other manager could with impun- 
ity take these compositions and produce them in 
every other theatre in the country? Or would 
these masterpieces have been written if the drama- 
tists knew that every manager could take their 
property without paying them any compensation 
therefor? 

The advantages that will flow from this legisla- 
tion in the promotion of the musical art are plain. 
The objections are not entitled to consideration. 
Their real point is that the bill, if passed, will put 
a stop to the seizure by the automatic instrument 
manufacturers for their gain of the composers’ 
property. Anything that stands in the way of this 
method of making money, is described as monop- 
oly. 

We have seen how little foundation there is for 
this monopoly charge. It is not made in good 
faith. 

Among those who are loudest in raising the cry 
of monopoly we find the manufacturers of phono- 
graphs and numerous other devices that are ex- 
pressly excluded from the Aeolian contracts. They 
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do not object because they are in any danger from 
the alleged Aeolian Company. They object be- 
cause they do not want to be hindered in their 
practice of appropriating the composers’ property. 

The opponents of this legislation have formed 
an association under the name of the American 
Musical Copyright League which has for one of its 
objects the defeating of any legislation that may 
be deemed hostile to the interests of the manufac- 
turers of automatic musical instruments. In this 
association the phonograph and talking machine 
manufacturing companies are taking a leading 
part, the representative of one of these companies 
v being the president of the League. 

It is a matter of record that these phonograph 
and talking machine companies are not on princi- 
ple opposed to monopolistic methods. 

From the report of a case decided by the I nited 
States Circuit Court, District of Massachusetts 
(Edison Phonograph Co. v. Pike, 116 Fed., 863), it 
appears that the Edison Phonograph Co., one of 
the opponents of this bill, is enforcing upon all 
jobbers and dealers regulations that are most op- 
pressively in restraint of trade. These regulations 
require dealers 'to sell only at terms and prices 
dictated by the Edison Phonograph Go., and to 
sign agreements embodying these terms and prices. 
Jobbers are forbidden to sell to dealers who will 
not sign these agreements or who are on what is 
called “our suspended list.” Those who violate the 
restrictions as to the persons to whom and the 
prices at which the instruments may be sold are 
prosecuted as infringers. 

A case decided by the Circuit Court of Appeals, 
7th District (Victor Talking Machine Co. v. The 
Fair, 123 Fed., 424), reveals similar methods be- 
ing practiced by the Victor Talking Machine Co. 
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Corporations that are pursuing such tactics are 
not opposed to monopolies. And an association 
that is led by such corporations is not intent on 
opposing restraint of trade upon principle. 

There is no danger of any monopoly being built 
up by the music publishers. 

But there ^Vould be nothing surprising to see a 
trust growing out of this combination of gigantic 
concerns that is now attempting to defeat this bill 
by the false cry of monopoly, although each of 
them is already a monopoly in itself. 

As a final observation on this charge of monop- 
oly it may be pointed out that it has been held that 
copyright does not legalize monopoly. Beman 
v. Harrow Company, 186 U. S., 70, and Bobbs- 
Merrill Co. v. Strauss, 139 Fed. Kep., 156. In the 
latter case the Court said: 

“That there is no sanction or support what- 
ever to the doctrine that the several owners 
of distinct patents each having a monopoly of 
his particular patent, or the several owners of 
distinct copyrights each having a monopoly of 
his particular copyright, may combine and 
conspire as to their patented articles, or as to 
their copyrights or books published under and 
protected thereby to restrain interstate com- 
merce in articles made or produced thereun- 
der. The right or privilege to form such a 
combination or conspiracy is not embraced or 
included within the monopoly granted.” 

The enactment of this bill will not affect the 
anti-trust laws. 

Under these decisions the Attorney -General 
could commence actions against the Aeolian Com- 
pany under the Sherman Act, or the Anti-Trust 
Laws, to cancel the contracts between the Aeolian 
Company and the publishers if it should appear 
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that these contracts give the Aeolian Company a 
monopoly. However, if it is felt that the Sherman 
Act is not adequate to cope with the situation then 
a clause could be inserted into the bill making it 
impossible to carry out the alleged monopoly, and 
if necessary criminal provisions could be added. 

It is eminently unfair that hundreds of innocent 
American composers should be made to suffer be- 
cause of the alleged wrongdoing of certain pub- 
lishers, and it would be equally unfair that pub- 
lishers who made no such contracts with the Aeo- 
lian Company should be made to suffer. 

In conclusion it may be stated that the contracts 
with the Aeolian Company are limited in time, and 
the contracts w'ith the important publishers are of 
short duration. 

Respectfully submitted, 

NATHAN BURKAN. 

New York City, January 8th, 1907. 


